MSHA did, however,  interview qualified miner John Ball 3/.    His statement
is characterized through the hearsay testimony of Inspector Daniels and Lester
as follows:    "John Ball, he stated he couldn't remember putting  the lid on,  but
if he had,  he was sure that he would have checked for permissabillty"   (Daniels,
Tr.  58); and "He stated that if he had installed it,  he would have  checked  It
with a feeler gauge."   (Lester,  Tr.   390).

The majority noted the foregoing and concluded  that  the statement of Ball
was "uncertain" but "its thrust is a denial that he installed  the cover plate."^
Although we find the declarations attributed  to John Ball to be weak,  equivocal,
and Insubstantial, not unlike the declarations attributed  to John Cerise and
Marge Theil,  it is of greater interest to note the sharp Inconsistency with
which the majority evaluated the subject hearsay evidence.     Inspector Daniels
also testified that Marge Thell said "she couldn't remember whether she put  the
lid on or not."    "Couldn't remember" results In the exculpation of John Ball,
but through unexplained logic,  is used to incriminate Marge Thell!

Beyond the foregoing hearsay testimony characterizing Marge Thell's statement,
the Secretary's case rests upon the hearsay testimony of  the two MSHA inspectors
purporting to relate the declarations of John Cerise,  Mid-Continent's maintenance
foreman of  the "C"  shift.

Initially it should be noted that, the record fails  to clearly  indicate  the
manner in which MSHA Inspectors Daniels and Lester conducted  their intervlew(s)
of declarants Cerise and Theil.     Specifically,  it is unclear whether  the  Inspectors
conducted all interviews jointly or separately.     This  is not  Insignificant.     The
number of  times and circumstances under which witnesses are interviewed is
material in evaluating the reliability and trustworthiness of  the declarations.
This factor is even more critical when the entire issue of  liability may be
hinged upon such "evidence."

As noted in the majority decision,  Inspector Daniels  testified  that John
Cerise said,  "He didn't know who put the box on.    That he thought Marge Theil on
his shift'had put the light on."    (Tr.  57).     Inspector Lester testified,  "He
told us that it probably was installed by a Mrs. Marge Theil."    (Tr.   389).

If the foregoing testimony resulted from one interview then there is no
explanation why the stronger Inference of "probability" should have been adopted
by  the administrative law judge and the majority.

Beyond the fact that the attributed statement(a)   itself is weak and  incon-
clusive, more damaging is the fact that it stands alone without any corroborating
Although the record contains MSHA reference to a "notetaker",  no written cor-
roboration is found in the record.    Indeed,  even the most rudimentary attempt  to
corroborate the hearsay is not  to be found in the record,   i.e.,   there  is  no
evidence showing that Marge Thell actually worked on April  6,   1981.      Accordingly,

record is unclear as to whether Mr.  Ball was  interviewed by both MSUA
Inspectors jointly or separately. contains no evidence to warrant a categorical
